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FISH RESOURCES MANAGEMENT AMENDMENT BILL 2006 
Second Reading 

Resumed from 3 May. 

HON GIZ WATSON (North Metropolitan) [9.32 pm]:  I was just checking back through Hansard, and I think 
I was previously debating this bill back in May.  Therefore, I had to remind myself where I had reached in 
discussing the Fish Resources Management Amendment Bill 2006.  I was talking about the impact of this bill in 
providing for mandatory prison sentences.  I wanted to raise with the house that the current estimated expense of 
imprisoning somebody in Western Australia, according to the latest annual report of the Department of 
Corrective Services, is $94 000 per annum for each adult prisoner, and I believe it is close to $120 000 per 
annum for a juvenile.  That is a very large expense to the state for keeping people in prison.  I do not know 
whether members would contemplate that it would be easier to spend half that amount of money on the 
Indonesian villages that these illegal fishermen come from.  We might be able to provide them with something 
that would keep them there, rather than have them come to Western Australia and continue to overfish certain 
parts of the state’s waters.  The Greens (WA) would argue that the money would be better spent on other 
measures to prevent illegal fishing, such as helping Indonesians to restore their own depleted fisheries and to 
improve fisheries management in that region. 
I have already noted that the Greens have a fundamental objection to mandatory sentencing, as it is inconsistent 
with international human rights principles.  I will refer to a statement on this issue by Professor Alice Tay, who 
is the President of the Human Rights and Equal Opportunity Commission, which was provided by way of a 
speech to a HREOC press conference back in February 2000.  Professor Tay said as follows -  

As stated in many media reports over the past week, mandatory sentencing laws violate 
Australia’s international human rights obligations. 
In particular, they contravene article nine of the International Covenant on Civil and Political Rights 
which states that all offenders shall not be subject to arbitrary detention.  This covenant was ratified by 
Australia in 1980. 
Mandatory sentencing laws also violate the international minimum standards for the sentencing of 
juveniles. 

Members might remember that, when I was speaking on this subject back in May, I raised the issue that a 
number of the people on these Indonesian fishing vessels are children, or at least are under the age of 18.  I asked 
whether it was anticipated that these juveniles would also be subject to the imprisonment provisions, because 
there is certainly an indication that Indonesian juveniles are being held in the Northern Territory as a result of 
being picked up on fishing vessels.  The minister might remember that I made reference to that in my earlier 
comments.  The speech continues -  

These International treaties are binding on Australia and it is the federal government’s responsibility to 
fulfil its international obligations. 

Mandatory sentencing laws are contrary to the principles of justice, which call for punishments to 
be appropriate to the offence and the offender.  
In the case of children, detention should only be considered as the last resort.  Mandatory sentencing 
makes it the only resort.  

The best interests of the child must be a primary consideration when making sentencing decisions.  
These laws take away a young person’s right to a variety of sentencing options.  

Only a judge who can choose from a range of sentencing options is equipped to consider the best 
interests of the child.  

Mandatory sentencing does not work.  
While little detailed Australian research has been conducted in assessing its effectiveness, studies in the 
USA indicate that mandatory penalties prevent little or no crime.  

There is no evidence to suggest that these laws have made a significant impact on crime statistics in 
either the Northern Territory or Western Australia.  The precise preventative effects of mandatory 
sentencing laws are still being disputed.  

Mandatory sentencing diverts scarce resources away crime prevention to the most expensive 
option of detention.  

I have just quoted the figures from the annual report of the Department of Corrective Services for what that 
actually costs Western Australian taxpayers.  The speech continues -  
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The latest “Trends and Issues” paper published in December by the Australian Institute of Criminology 
estimates that it costs around $60,000 to keep a prisoner imprisoned for one year and $200,000 to build 
just one new cell. 

As I have said, the Western Australian figures are considerably higher than that.  The speech continues -  

The enormous government investment required by mandatory sentencing laws would return a much 
better yield in terms of crime prevention if it were invested in prevention policies in areas such as 
education.  

This money could be used to fund real programs and policies which provided assistance to the 
disadvantaged young people affected by mandatory sentencing today.  

The Greens are bound to oppose this bill, because it imposes mandatory sentencing provisions, and it is 
discriminatory in that it provides that these mandatory sentencing provisions will apply only to people on foreign 
fishing vessels - not that we are suggesting that they should apply to Australians as well.  In that respect it is also 
a discriminatory bill.  Having checked the legal situation, I gather that Parliament is not in breach of any 
international treaty obligations or constitutional matters in writing legislation that discriminates. 

Hon Murray Criddle:  What would you have done as an alternative to mandatory sentencing? 

Hon GIZ WATSON:  The whole approach to dealing with illegal fishing off the northern coast needs to be 
rethought in the direction of a much more thorough preventive approach, rather than simply waving a big stick.  
Most Indonesian fishermen quite frankly do not mind sitting in Broome prison for a few months, because they 
get well fed.  It actually does not solve the problem.  I cannot see that any of the incremental cranking-up of the 
penalties has done anything to deter people. 

Hon Murray Criddle:  I am just asking for an alternative. 

Hon GIZ WATSON:  Some of the alternatives are to do with dealing with the communities and villages.  The 
majority of the fishers come from particular areas in Indonesia.  Much more work needs to be done in terms of a 
cooperative engagement with them to try to ensure that people are not being forced to fish in Australian waters.  
I realise we are dealing with a very complex equation.  Not only do we find this particular legislative approach 
offensive, but also it will not be effective.  Even if people feel that it is the right thing to do to have very strong 
penalties, I do not think that the evidence suggests that they have been any deterrent at all. 

Hon Murray Criddle:  Perhaps the minister can outline a reply to that. 

Hon GIZ WATSON:  Certainly.  I would be happy to hear the response to that.  In the third paragraph of the 
second reading speech it states - 

There has been a significant increase in illegal foreign fishing in the northern parts of Western Australia 
and Australia over the past 12 months . . .  

I hope that in the second reading speech or the explanatory memorandum that was somehow quantified.  If we 
are being asked to impose quite draconian penalties, at the very least we ought to be provided with the statistics. 

Another point I raise is that there is a reference in the second reading speech to illegal foreign fishing operations 
being known to engage in the very cruel and wasteful practices of shark finning and the killing of protected 
species.  I acknowledge that that occurs.  I am also aware - I am interested to know whether the minister will 
give me some indication - that illegal shark finning occurs within Australian fishing fleets as well. 
Hon Jon Ford:  Legal shark finning. 
Hon GIZ WATSON:  There is a black market in shark fins in Western Australia and Australia.  It is all very 
well for us to paint a picture of very bad fishing practices and unsustainable fishing practices but we should not 
kid ourselves that the Indonesians are the only fishers who engage in these sorts of practices.  It is an unfortunate 
fact that when the value of shark fins is so phenomenal, it is not just foreign fishing vessels and foreign fishers 
that engage in these sorts of activities.  We could do a lot more to ensure that we stamp out the practice in the 
highly regulated fisheries we have in Western Australia.  I have an indication that it occurs to some extent within 
Western Australian fisheries. 
I think I have said what I need to say about this bill, but I indicate to the minister that I have just come across 
some more notes and there may be a need for a brief committee stage.  I am sorry to alert the minister at this 
point.  I have some more detailed questions that we cannot deal with through second reading contributions.  I 
apologise for indicating earlier that I did not.  I have some detailed questions concerning at least four of the 
clauses.  They are questions about the provisions of the bill that introduce compulsory forfeiture of all 
possessions.  Again, that seems to me to be a harsh penalty.  It does not seem to me that it differentiates as to 
whether it will be legal under the amended act to also seize items of personal value.  It is one thing to take items 
that might be reasonably associated with the commission of an offence, but it seems that this provision is 
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exceedingly broad.  The question I am asking is: is there any limitation on what items can be seized from a boat 
and, indeed, who those items can be taken from?  Would it include any juveniles who might be on the boat? 
I have probably covered the issues in this bill that I wanted to raise.  I indicate that the Greens (WA) will not 
support the bill.  However, I have some further comments to make when we go into the Committee of the Whole. 
HON JON FORD (Mining and Pastoral - Minister for Fisheries) [9.45 pm]:  I thank members for their 
comments on this important bill.  I will try to touch on a few of the issues that they have raised.  The mandatory 
sentencing provision will not apply to juveniles; that is, persons under 18 years of age.  I understand that the 
standard operating procedure is that once someone has been identified as being under 18 years of age, there is a 
short processing period, and the person is then flown home.  Hon Giz Watson referred to some issues in Darwin.  
Sometimes it is difficult to determine the age of the people involved because of their background.  The 
commonwealth is developing a common database of those fishers who are in the trade, and that database will be 
able to be accessed by all jurisdictions.  It will allow us to identify reoffenders and to deal with issues of 
mistaken identity or age.  Interestingly, there are some other methods that can be used to determine the age of the 
people involved. 
In the areas in Western Australia where shark-fishing activities are allowed to take place, the processing of shark 
fins is not allowed without the retention of the trunk.  It is a requirement that the trunk be retained and processed. 
Hon Giz Watson:  Are you saying that there is no illegal trade in shark fin?  I know what the laws are, but 
people keep breaking them. 
Hon JON FORD:  I was leading to that.  As part of the compliance process, there are limited ports at which 
these animals can be brought to shore.  We actually match up the fins to the trunks to make sure that the numbers 
coincide.  We also do a DNA check to make sure that the trunk matches the species of shark that the fin is taken 
from.  I am sure that members have heard stories about the fin trade.  I recently instigated an inquiry because 
people were worried that there was illegal trade going on.  In fact, when we investigated it, we found that it was 
a legal activity.  Some illegal trade has occurred in the past.  However, it is very difficult to do that now in 
Western Australia because Western Australia now has the largest shark reserve in Australia, if not the Southern 
Hemisphere, which extends from Cape Leveque nearly all the way to Jurien Bay, where fish are commercially 
protected.  There are also recreational catch limits of one and a half metres on sharks and pelagic sharks.  I am 
currently debating with the commonwealth the joint managed fishery that runs from east of Cape Leveque all the 
way into Queensland; in fact, I had a meeting with Senator Abetz last Friday.  I think we have found a way 
forward. 
This is an important complementary measure to the plans that have been negotiated between the two state 
jurisdictions, the Northern Territory and the commonwealth.  Three ministerial council meetings have been held 
on it, the last one being on Friday in Darwin, which I attended.  As a result, a dramatic reduction in catch has 
taken place during the off-season, so those strategies have been very effective.  I thank the commonwealth for 
taking this matter seriously in the end.  I particularly thank Senator Ellison, who did a lot of good work on it, and 
even Senator Abetz.  Members might find it hard to believe that I am complimenting him, because we disagree 
on a few things, but we have brought about a dramatic reduction in the catch during the off-season.  However, 
we are at the start of the season of highest activity.  

The idea behind this strategy is to have a three-tier legislative framework.  The commonwealth legislative 
framework will cover from 200 nautical miles from the coast, which is the end of the exclusive economic zone, 
to 12 nautical miles from the coast.  From 12 nautical miles to three nautical miles from the coast, another set of 
legislative framework will apply.  Then states have their own legislative framework to deal with territorial 
waters.  This bill deals particularly with Western Australian coastal waters; that is, up to three nautical miles 
from the Western Australian coast and around islands off the Western Australian coast.  Therefore, the basic 
strategy is that as people move closer to the coast, they face a harsher set of penalties.  There are also consistent 
penalties across the jurisdictions, which mean that some of the provisions of the bill will be mirrored in 
complementary legislation, such as forfeiture of equipment.  Hon Giz Watson asked a question on the forfeiture 
of private equipment.  It is a matter for the courts, but there are two aspects to it.  Offenders would have their 
boat and fishing gear confiscated, which is what the legislation is targeting, and it would be destroyed.  The bill 
provides powers for officers to seize and hold such gear while waiting for a court order.  The provisions 
therefore apply only to the gear named by the prosecutor; therefore, personal gear is not included.  Most 
offenders do not have personal gear and travel very light, but some of the gear is becoming quite sophisticated.  
For example, hand-held global positioning system equipment would be confiscated. 

Another aspect of the compulsory nature of the penalties and the imposition of imprisonment is to take away the 
viability of the criminals who force people into this trade.  I have said in answer to questions and in talks before 
that a not well published tragedy in all this is that many people who make the trip disappear and are not seen 
again.  We are hopeful that situation will change.  The other matter that Hon Giz Watson raised related to 
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education and promoting dealings between Australia and Indonesia.  Western Australia has been working with 
Indonesia, and has also offered the commonwealth assistance.  The commonwealth is negotiating with Indonesia 
in a fairly effective manner and looking at programs.  It is also working with the regional jurisdictions to come 
up with local solutions to help these people out of this trade.  Part of that involves aquaculture programs and re-
seeding.  Now it is talking about bringing completely different non-allied skills into tourism or whatever is 
available at the time.  Currently we are having a debate about traditional fishing.  One of the difficulties for 
Indonesia is that it also suffers from a large amount of illegal foreign fishing.  Indonesia is negotiating with the 
commonwealth, which is assisting it to deal with the compliant activities of those people who are damaging its 
environment, which is making it hard for its people.   

[Leave granted for the member’s speech to be continued at a later stage.] 

Debate adjourned, on motion by Hon Jon Ford (Minister for Fisheries).   
 


